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MEMORANDUM OPINION

Pl ai ntiffs, nunerous | abor uni on health and wel fare trust funds,?
have brought suit agai nst t he Def endant t obacco conpani es and t wo of
their ancillary organi zati ons to recoup econom ¢ danages t hey al | ege

are the result of Defendants' conduct. Plaintiffs clai mthese danages

1 The above-capti oned cases were consolidated for pre-trial
pur poses, w thout objection, by the Court's Order of June 10, 1999.



wer e caused by what they all ege t o be t he deceptive, fraudul ent, and
w ongf ul manner i n whi ch t he Def endant conpani es targeted t he marketi ng
of their tobacco products to chil dren, deceived the Anmeri can public
about t he addi ctive and harnful nature of nicotine, suppressed and
conceal ed i ndust ry-sponsored research, mani pul ated nicotine levelsin
t hei r tobacco products so as to make t hemnore addi cti ve, and success-
ful Iy di scouraged devel opnent and manuf act ure of | ess addi cti ve t obacco
products.

The matter is nowbefore the Court onthe notions to dismssfiled
by seven of the ei ght tobacco conpanies,? the Council for Tobacco
Research--U. S. A, Inc., and the Tobacco Institute, Inc. No other
pl eadi ngs have been fil ed nor any di scovery undertaken. It should be
noted at the outset that notions to dismss for failureto state a
cl ai mupon which relief can be granted are generally viewed with

di sfavor andrarely granted. Doev. U S. Dep't of Justice, 753 F. 2d

1092, 1102 (D.C. Cir. 1985)(citing 2A Janmes Wn Moore et al ., More's

Federal Practice 8 12.08 (2d ed. 1948 & Supp. 1984)).

2 Defendant B.A T. Industries, Inc. has not joinedthe notionsto
di sm ss, pursuant to an agreenent between the Plaintiffs and Def en-
dants. B.A T. Industries, which wi shes to rai se questi ons of personal
jurisdiction, has been giventhirty days after the di sposition of these
nmotions to file a responsive pleading to the Anended Conpl ai nt.
Stipul ated Order of July 9, 1999. Additionally, though Defendant
Liggett & Myers, Inc. did not join the notions to dism ss, it has
adopted the reasoning in these notions.
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The lawis clear that at this early stage, "a conpl ai nt shoul d not
be di sm ssed for failure to state a claimunless it appearsbeyond
doubt that the plaintiff can prove no set of facts i n support of his

cl ai mwhi ch would entitle himtorelief." Conley v. dbson, 355 U. S.

41, 45-46 (1957) (enphasi s added); Davi s v. Monroe County Bd. of Educ.,

526 U.S. 629, ---, 119 S C. 1661, 1676 (1999). Moreover, thelawis
equal ly clear that "we nust accept as true all of the materi al
allegations inthe plaintiffs' conplaint. . . Defendants' factual
all egations, if inagreenent withplaintiffs', only reinforce plain-
tiffs' case; if indisagreenent, they nust beignored. Thus, at this
st age of the proceedi ngs, the only rel evant factual allegations arethe

plaintiffs'." Ram rez de Arell ano v. Wi nberger, 745 F. 2d 1500, 1506

(D.C. QGr. 1984), vacated on other grounds, 471 U.S. 1113 (1985); Shear

v. National Rifle Ass'nof Am, 606 F. 2d 1251, 1253 (D.C. Gir. 1979).

Despi t e t he sweepi ng breadt h and seri ousness of Plaintiffs' assertions,
their validity is not for this Court to judge at this tine.
Upon consi derati on of the notions, oppositions, replies, the
appl i cabl e case | aw, the argunents presented at the oral hearing, and
the entirerecord herein, for the reasons di scussed bel ow, Defendants'
notions todismss for failureto state aclai m[98-704: #9; 98- 1569:
#5; 98-1716: #10] are denied astothe RICOcl ains, granted as tothe
fraud cl ai mal t hough Plaintiffs will be given an opportunity to correct

t he deficiency intheir pleadings, and granted as to all other cl ai ns.



Def endants' notionstodismss for failuretojoinnecessary parties
[ 98-704: #10; 98-1716: #11] are deni ed. Defendants' Mtionto D smss
for Insufficiency of Service of Process [98-1569: #7] is denied.
I. Plaintiffs' Factual Allegations

The Plaintiffs (or "Funds") are non-profit, nmulti-enployer, |abor
uni on heal th and wel fare trust funds, and trustees of the United M ne
Wor kers of Anerica Conbi ned Benefit Fund. They were created by their
respecti ve parent | abor uni ons to provi de heal th i nsurance coverage to
uni on menbers and their famlies ("participants”). Contributionsto
t he Funds are nade by enpl oyers pursuant to coll ective bargaining
agreenents. See, e.g., Conpl.3 at 7 12-21.

The Funds ar e gover ned by t he Enpl oyee Retirenent | ncone Security
Act of 1974 ("ERI SA"), 29 U.S. C. 88 1001-1461. Sone of t he Funds sel f-
insure (i.e., pay for nedical expenses directly out of their own
coffers), while others contract with third-party health insurance
conpani es (e.g., Blue Cross Bl ue Shield) to provide heal thinsurance
coverage to their partici pants. Sone Funds have self-insuredinthe
past but nowcontract with third-party i nsurance conpani es, and vi ce
ver sa.

Def endants are ei ght major United States and British tobacco

manuf acturers, as well as the Council for Tobacco Research and t he

3 The facts cited below are taken fromthe First Anended
Conmpl aint, filed May 21, 1998, inthe first case, CGvil Action No. 98-
704. The facts alleged are nearly identical in all three cases.
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Tobacco I nstitute, two organi zati ons creat ed and funded by t he t obacco
conpani es. Conpl. at 1Y 22-33.

Plaintiffs have filed a 151-page conplaint describing in
consi derabl e detail what is all eged to be a four-decade | ong conspir-
acy, dating fromat | east 1953, tointentionally andw |lfully deceive
and m sl ead the Anerican public as well as the Funds and their
parti ci pants about the nedical |y harnful nature of tobacco products,
t he addi cti ve nature of nicotine, and the possibility of manufacturing
and marketing safer and | ess addi cti ve t obacco products. Conpl. at |
3, 4.

Asummary of Plaintiffs' allegations is necessarytofully convey
t he scope of their clains as well as the nature of theinjuriesthey
claimto have suffered.

Plaintiffs cormence their conplaint with an outline of what t hey
all ege to be the "staggering loss of life, premature disability,
di sease, illness and econom c | oss, attributable in part to the
i ncreased nedi cal costs attributable to cigarettes and snokel ess
tobacco.” Conpl. at 7. Inadditionto causing norethan 85%of all
| ung cancer, snokingis responsiblefor at | east 30%of all deaths from
cancer. Snoking is also the cause of nore than 80%of deaths from
pul nonary di seases such as enphysena and bronchitis, andis responsibl e
for thousands of deaths annual |y fromcardi ovascul ar di sease, i ncl udi ng

stroke, heart attack, peripheral vascul ar di sease, and aorti c aneurysm



According to the Federal Centers for Di sease Control and Preventi on,
each year cigarette snmoking kills nore than 400,000 Anericans,
exceedi ng t he conbi ned deat hs caused by aut onobi | e acci dents, Al DS,
al cohol use, use of illegal drugs, hom cide, suicide, andfires. This
figure of 400, 000 deat hs per year exceeds the total nunber of American
liveslost inall thewars this country has fought inthis century.
Conpl . at 9T 7, 38-41.

Ni coti ne has been recogni zed as an addi cti ve drug by t he Food and
Drug Adm ni stration ("FDA"), the U S. Surgeon CGeneral, the Wrld Heal th
QO gani zati on, the Arerican Medi cal Associ ati on, and ot her maj or nedi cal
organi zations. They all acknow edge t hat t obacco use is a formof drug
dependence t hat causes severe adver se heal t h consequences and i ncreased
medi cal costs. Conpl. at § 43.

Plaintiffs all ege that until January of 1998, the tobacco i ndustry
deni ed the addi ctive and | et hal nature of their products. Plaintiffs
Cite to the sworn testinony given in 1994 by the chief executive
of fi cers of the Def endant conpani es, before t he House of Represent a-
tives Subcomm ttee on Heal t h and Envi ronment (whichis part of the
Conmi tt ee on Energy and Commerce), stating that cigarette snokingis
not addi ctive and that t he conpani es di d not mani pul ate or i ncrease the
| evel of nicotine in cigarettes. Conpl. at Y 44, 61-63, 65-68.

Plaintiffs allege that Defendant conpanies, which control

virtually 100%of the cigarette market in the United States, have



conspired t o decei ve and m sl ead t he Aneri can publ i c about the danger
of their products in order to maintain their profits, to shield
t hensel ves fromhavi ng t o pay t he heal t hcare costs of tobacco-rel at ed
di seases, and to shift those costs to others. Conpl. at Y 47, 50.
Thi s conspiracy adopted two strategies: tofalsely represent tothe
public that the tobacco conpani es were creati ng a newand unbi ased
organi zationto provide trustworthy research and i nf ornati on about
snmoki ng and health, andtothenrely onthe public's acceptance of
t hese representati ons to suppress, distort, and confuse the facts about
t he heal t h dangers of tobacco products and ni coti ne addi ction. Conpl.
at ¢ 50.

Plaintiffs allege that Defendants' plan was set in notionin 1954,
as several scientific studies were issuedthat sounded war ni ngs about
t he heal t h hazards of cigarettes. Conpl. at Y 71-72. The Def endant
t obacco conpani es created a joi nt research organi zati on, the Tobacco
Institute Research Commttee ("TIRC'), whichin 1964 changed its nane
to the Council for Tobacco Research--USA("CTR'). On January 4, 1954,
as aresult of a Decenber 1953 hotel neeti ng of the chi ef executive
of ficers of theleadingcigarette manufacturers, all the conpani es,
except Liggett, issued full page newspaper adverti senents t hr oughout
t he country, asserting that there was no proof that cigarette snoking
was one of the causes of | ung cancer, and announci ng t he formati on of

TIRCto provi de i ndependent researchinto all aspects of tobacco use



and health. Conpl. at Y 72, 76, 81-82. Thereafter, the i ndustry
continued to assure the Anerican public, through an extensive public
rel ati ons canpaign, that there were no solid facts to prove the
rel ati onshi p bet ween snoki ng and heal t h probl ens, and that TI RC CTR as
an i ndependent and total |y aut ononous research organi zati on, would
provide trustworthy, reliable, and objectiveinformation. Conpl. at 11
91-101.

Plaintiffs all ege that despite these prom ses to report objective
facts on snoki ng and heal th, the t obacco conmpani es were al ready awar e
of the harnful and often | ethal effects of snoking. Plaintiffscite
numer ous i nt ernal nenoranda fromindustry scientists at Philip Mrris,
Brown & WI | i anson, and Li ggett, denonstrating t he ext ensi ve know edge
on the part of those conpani es about the carcinogenic nature of
cigarettes and the addictive nature of nicotine. Conpl. at 91

Plaintiffs allege that in 1968, worri ed about t he grow ng public
concern over the rel ati onshi p bet ween snoki ng and heal t h probl ens, the
t obacco conpani es agreed, in aso-called"Gentlenen' s Agreenent”, that
no i ndi vi dual conpany woul d performresearch on snoki ng, health, and
t he devel opnent of "safe" cigarettes, and that any such i nformation
t hat exi st ed woul d be suppressed and conceal ed. Conpl. at Y 105-107.

Plaintiffs allege that TI RC/ CTRwas neit her di sinterested nor
obj ective. They citetointernal industry menoranda denonstrati ng that

t he research organi zati on was used to pronote favorabl e research, to

85- 89.



suppress negative research whenever possible, to attack negative
research whenit coul d not be suppressed, and to aid public rel ations
and | obbyi ng efforts on behal f of the industry. Conpl. at T 108- 115,
117-120. Inparticular, accordingtointernal Philip Mrris correspon-
dence, TIRC/ CTRwas to avoi d research proj ects t hat woul d devel op new
tests for carcinogenicity, rel ate human di sease t o snoki ng, or conduct
experinments which required | arge doses of carci nhogens to showthe
addi ctive effect of snoking. Conpl. at § 116.

Plaintiffs all ege that, as part of Defendants' ongoi ng conspi racy
t o decei ve and m sl ead t he Ameri can public, several tobacco conpani es,
including Philip Mrris, Reynolds, and Liggett, refused to produce or
mar ket various types of "safer cigarettes” that their researchers had
devel oped after 20 years of effort. Conpl. at {1 130-144. A nenoran-
dumwritten by counsel for the tobacco industry in 1987 stated that the
mar ket i ng by Reynol ds of a snokel ess cigarette coul d "have significant
effectsontheindustry' s joint defense efforts” andthat the "industry
position has al ways been that thereis no alternative design for a
cigarette as we know them|[sic]." Conmpl. at Y 146.

Plaintiffs allege that the tobacco conpani es have known si nce at
| east the early 1960s of t he addictive properties of nicotine, andcite
numer ous i nternal research nenoranda by i ndustry scientists tothat
effect, as well as a 1963 nmenorandum stating that "nicotine is

addi ctive. We are, then, in the business of selling nicotine, an



addi ctive drug effectiveinthe rel ease of stress nechanisns." Conpl.
at 19 148, 158.

Plaintiffs allege that despite this knowl edge, the i ndustry
suppressed t he publ i cation of negative i nfornation about their products
by ordering their scientists to keep their work secret, by cl osi ng down
| abor at ori es and destroyi ng t he ani mal s whi ch were used t o gat her t he
research, by forbidding scientists frompublishing their data and
threateningthemwithretaliationif they did, by involvinglawersin
t he research so they could | ater i nvoke the attorney-client privilege
to hide any harnful researchresults, and by transferring potentially
sensitive researchto Switzerl and and Engl and. Conpl. at Y 112, 114,
119-122, 124, 127, 151-155. 1n 1963, the General Counsel for Brown &
W I |l iamson advi sed t he conpany to di scl oseto the U. S. Surgeon General,
who was preparing his first official report on snoki ng and heal t h, what
t he conpany knew about t he addi cti veness of ni cotine and t he adver se
ef fects of snoki ng on health. The conpany rej ected the advi ce. Conpl.
at 9 156-57.

Plaintiffs all ege that the tobacco conpani es have devel oped and
used hi ghly sophi sticated technol ogi es desi gned to deliver nicotinein
gquantities that are nore than sufficient to create and sustain
addictioninthe vast majority of individuals who snoke regul arly.
Conmpl . at 1 173. In particular, the Comm ssioner of the FDAtold a

Congr essi onal Subcommttee that Brown & WI | i anson devel oped a new and
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nor e pot ent tobacco plant called "Y-1", despite the conpany's deni al
t hat it had engaged i n any br eedi ng of tobacco for high or | ownicotine
| evel s. Conpl. at 7Y 174, 175. Thi s genetically-engi neered tobacco
pl ant had a nicotine content nore than twice the average found
naturally in flue-cured tobacco. Conpl. at § 177. |In addition,
despite denials fromBrown &W I lianson, itsinternal docunents revea
that it and ot her conpani es add certai n anmoni a conpounds duri ng t he
manuf act uri ng process, which increase the delivery and potency of
ni coti ne, and al nost double the nicotine transfer efficiency of
cigarettes. Conpl. at f 182.

Plaintiffs all ege that just as the t obacco conpani es have t he
capability to mani pul ate t he amount of nicotineincigarettes, therate
at which nicotineis delivered, and the addition of nicotineto any
part of a cigarette, they al so have the capability, with existing
technol ogy, torenove all or virtually all of the nicotine fromtheir
products. Conpl. at 1Y 184, 185.

Plaintiffs all ege that the t obacco conpani es have marketed | owt ar
and l ownicotinecigarettes which, inreality, have hi gher concentra-
tions of nicotine, by weight, than highyieldcigarettes. Conpl. at
191.

Finally, Plaintiffs all ege that the tobacco conpani es, as part of
t hei r conspiracy, fraud, and market mani pul ati on, have used decepti ve

advertising to aggressively market addictive tobacco products to
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particul ar popul ati ons, such as mnors. Conpl. at § 204. Using
popul ar cartoons such as Joe Canel and popul ar figures such as the
"Wnston Man", “4the tobacco i ndustry has ainmed its advertising at young
peopl e. Conpl. at Y 206-207. Citing nunmerous internal industry
docunent s anal yzi ng t he t een-age narket and howto attract it, the use
of "stealth" advertisenments in novies, and the distribution of
pronmotional itens, Plaintiffs claimthat the industry's overall
strategy was tointentionally replace the hundreds of t housands of
t obacco users who di e each year by unfairly andillegally targeting
mar ket i ng and pronotional efforts at m nors, who are general ly not as
cogni zant of their nortality as are adults. Conpl. at Y 205, 210-217,
219-221, 225, 227, 228.

These are the all egati ons which, for purposes of the pendi ng
notions to dism ss, nust be assunmed to be true.
IT. Plaintiffs' Legal Theories

Plaintiffs seek to recoup heal t hcare funds expended on t obacco-
related ill nesses under several theories. Their first theory (Counts
I, 1'l, and 111 of the Arended Conpl aint) is based on t he Racket eer
| nfl uenced and Corrupt Organi zations Act ("RICO'), 18 U S.C. 88§
1962(a), (c), and (d). Plaintiffs argue that Def endants engagedin a

pattern and conspiracy of racketeering activity, and that they used

4 Plaintiffs probably nean the "Marl boro" Man rat her than the
"W nston" Man.
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proceeds fromsuch activities to affect i nterstate and forei gn commerce
(e.g., pay | obbyi sts, make canpai gn contri butions, perpetuate m sinfor-
mat i on, mani pul ate nicotine levels, and shift healthcare coststothe
Funds) .

Plaintiffs' second theory of recovery (Counts IVand V) is based
on federal and | ocal antitrust | aws: the Sherman Act, 15U.S.C. 81,53
and D. C. Code 88 28-4501-4508. Plaintiffs argue that Defendants
conspired to unreasonably restraintrade inthe tobacco products and
heal t hcare mar ket s by suppressi ng research about tobacco-rel at ed
ill nesses and hi ndering the devel opnent of nicotine-replacenent
pr oduct s. Plaintiffs claimthat Defendants' avoidance of the
heal t hcare costs incurred by use of their products constitutes
unreasonabl e restraint of trade in the healthcare market.

Plaintiffs' thirdtheory of recovery (Count VI) i s based on cormon
lawfraud. Plaintiffs argue that despite Def endants' express public
prom se to assunme the responsibility to discover and discl ose
i nf ormati on about tobacco use, they intentionally and reckl essly

m srepresented and conceal ed such i nformation.

5> Although Plaintiffs bringtheir clai munder the Sherman Act, it
isinfact the dayton Act, 15U . S. C. 8§ 15, that permts individualsto
bring private enforcenent acti ons under the Sherman Act. GIE New Medi a
Servs., Inc. v. Aneritech Corp., 21 F. Supp.2d 27, 40 (D. D. C. 1998).
Consequently, any referenceinthis Qpiniontothe dayton Act is al so
inmplicitly a reference to the Sherman Act.
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Plaintiffs' fourth theory of recovery (Counts VIl and VII1I) is
based on t he common | aw concept of special duty. Plaintiffs argue that
Def endants voluntarily assunmed a duty to protect the public health by
their public prom se to pursue research regarding the effects of
snoking. Plaintiffs clai mthat Defendants negligently andintentionally
breached t his speci al duty by m srepresenti ng and conceal i ng such
i nformati on.

Plaintiffs' fifththeory of recovery (Count I X) isindemity.
Plaintiffs all ege that Def endants nmust i ndemmi fy t hemf or t obacco-
rel at ed heal t hcare costs because Def endants had a duty to pay such
costs, and it would be unjust for Defendants not to indemify
Plaintiffs for discharging that duty.

Plaintiffs' sixth and final theory of recovery (Count X) i s unj ust
enrichment. Plaintiffs all ege that Defendants have been unjustly
enriched by the transference of tobacco-rel ated heal thcare costs to

Plaintiffs.
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ITI. Analysis

The f undanent al questi on posed i nthe pendi ng notions i s whet her
Pl aintiffs can recover for the econom c injuries they have suffered as
aresult of the tobacco conpani es' | engthy conspiracy to m sl ead and
decei ve t he Aneri can publ i c about t he strong evi dence of the fol | ow ng:
that nicotine is highly addictive, that the conpani es mani pul at ed
nicotinelevelsincigarettes in order to create and sustai n addi cti on,
t hat snoking cigarettesis harnful tothe health of all users, and t hat
use of tobacco products nust inevitably |l ead to substantially increased
medi cal costs.®

Anot her way t o exam ne t hi s fundanental questionis to ask whet her
our | egal systemcan acconplish a task of such magnitude. 1Is it
sufficiently flexi bl e and responsivetothe practical and doctri nal
chal | enges posed by this case to devise a framework that all ows
Plaintiffsto havetheir "day incourt”, totell their storytoajury,
and--if Plaintiffs can prove the facts they have all eged--to obtain
conpensation for the injuries they have suffered? This task is
particularly dauntinginlight of the allegations that, by virtue of
their participationin asophisticated and wel | -organi zed conspi racy,

spanni ng a period of sonme forty-five years, Defendants pl ayed a maj or

6 Again, the Court enphasi zes that it nust presune all factual
all egations to be true at this early stage of the proceedings.
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roleinprecipitatingthis nation's healthcare finance crisis,”’thereby
underm ning the financial health and stability of Plaintiffs' industry.

This Court is of course well aware that four Circuit Courts of
Appeal s® have exam ned this i ssueincases very simlar tothe ones
before this Court (although some of the theories advanced by the

plaintiffsinthose cases vary sonewhat fromthose advanced i n t hese

7 Many prom nent figures believe that the current public
healthcare crisisis due, inlarge part, totobacco-relatedill nesses.
Those who have spoken out i ncl ude t he Areri can Medi cal Associ ation, the
Amer i can Cancer Soci ety, the American Heart Associ ati on, the Ameri can
Lung Associ ati on, the Aneri can Acadeny of Pedi atrics, former Surgeon
General C. Everett Koop, and current Surgeon General David Satcher.
See, e.qg., AMA Reactionto the Landmark Verdi ct Agai nst Bi g Tobacco,
P.R. Newswire, July 8, 1999; Tobacco Field Industry Settl enent: & oups
Launch Canpai gn Agai nst Deal , Aner. Political Network, Apr. 23, 1997,
Text of Cancer Soci ety Open Letter to State Attorneys General, U. S
Newswire, Cct. 15, 1998; Mark Cheshire, Battl e Over Tobacco Settl enent
| ntensifies; Ex-Surgeon General Joins Qurran in Annapolis Canpai gn, The
Dai ly Record, Mar. 9, 1998, at 17; John McCain, Snoking Bill Wn't Bl ow
Away, Tucson Citizen, Apr. 13, 1998, at 5A; Aneri can Cancer Society
Opposes d obal Tobacco Settlenment, P. R Newswi re, Apr. 24, 1997,
American Acadeny of Pediatrics Statenment on Rel ease of Final
Requl ations I nplenenting the Synar Anendnent on Youth Access to
Tobacco, P.R. Newswire, Jan. 18, 1996; and Davi d Sat cher, Save t he
Kids, Fight Tobacco, Wash. Post, My 25, 1999, at A15.

8 |nternational Bhd. of Teansters, Local 734 Health and Wl fare
Trust Fund v. Philip Morris Inc., 1999 W 1034711 (7t" Cir. 1999);
Laborers Local 17 Health and Benefit Fund v. Philip Mxrris, Inc., 191
F.3d 229 (2d Cir. 1999), petitionfor cert. filed, 68 U S.L. W 3327
(U.S. Nov. 4, 1999) (No. 99-791); Oregon Laborers-Enpl oyers Health &
Welfare Trust Fundv. Philip Morris lnc., 185 F.3d 957 (9" Qr. 1999),
petition for cert. filed, 68 U S L W 3274 (U.S. COct. 12,
1999) (No. 99-64); andSteanfitters Local Union No. 420 Wl fare Fund
v. Philip Mrris, Inc., 171 F.3d 912 (39 Gr. 1999), petition for cert.
filed, 68 U.S.L.W 3251 (U.S. Sept. 27, 1999)(No. 99-54). The
Court is aware of the many District Court cases whi ch have reached
simlar conclusions, although a few have not.
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cases). Each of those courts concluded that the plaintiffs had no
cause of action agai nst the tobacco conpani es. Al though rational es and
enphases vari ed sonewhat fromcase to case, all the Circuits rul ed
that, asamtter of law, plaintiffs' clainms weretoorenote for the
| egal systemto recognize, that the cases were too conplex for
ascertai nment and apportionnent of damages, and t hat there was t oo
great a risk of rmultiple recoveries.

Whil e this Court has studiedthe four Grcuit opinions wth great
care and respect, they are of course not binding. Since our Court of
Appeal s has not yet had an opportunity to grappl e with these questi ons,
this Court writes on a clean slate until our Circuit speaks.

Wth all due respect tothe four Grcuit Courts that have spoken,
t hi s Court concl udes that their rulings underesti mate the i nherent
ability and flexibility of our common-| aw based | egal systen?to respond
to the demands of a case as difficult as this. Over the years our
| egal system which has growmn lessrigidandformalistic, hasrisento
t he many chal | enges t hat have energed i n our i ncreasi ngly conpl ex and
t echnol ogi cal world. Indeed, one of the glories, and strengths, of our
| egal system has been its ability, over time, to respond to new

pr obl ens- - whet her they ari se fromhandling the |l ogistical difficulties

9 Even though thi s case i nvol ves both statutory and conmon | aw
causes of action, the central concepts of proximte cause and
renot eness have devel oped over the years as conmon law liability-
l[imting theories.
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of mass tort class actions, ! the technological difficulties of
restructuring the AT&T comuni cati ons systemt! and policing the
i nf ormati on super hi ghway, > the scientific difficulties of assessingthe
validity of expert witness testinmony, 13 or the profound ethical and
noral difficulties of decidingreproductive technol ogy and genetics
i ssues. ¥ In each of theseinstances, all invol ving cases of enornous
publ i c concern, courts and j udges have accept ed t he chal | enges t hrust
bef ore t hemand have carri ed out one of the primary functi ons of the
| egal system to provide aprocedurally fair forumin which parties
can seek redress for their perceived wongs.

More than a century ago, Justice diver Wendel | Hol nmes el oquent |y

descri bed t he growt h and responsi veness of this country's | egal system

10 See, e.qg., Inre Silicone Gel Breast Inplants Prod. Liab.
Litig., 887 F. Supp. 1447 (N.D. Ala. 1995); Inre Joint E. and S.
Dists. Asbestos Litig., 798 F. Supp. 925 (E.D.N. Y. 1992); Inre DES
Cases, 789 F. Supp. 552 (E D.N Y. 1992); Inre Agent Orange Prod. Li ab.
Litig. MDL No. 381, 818 F.2d 187 (2nd Cir. 1987).

1 United States v. Anerican Tel. and Tel . Co., 552 F. Supp. 131
(D.D.C. 1982).

2 Reno v. Anerican Civil Liberties Union, 521 U S. 844 (1997).

13 See, e.qg., Daubert v. Merrell DowPharm ., Inc., 509 U. S. 579
(1993); General Elec. Co. v. Joiner, 522 U. S. 136 (1997); Kumho Tire
Co., Ltd. v. Carm chael, 526 U. S. 137 (1999).

14 See, e.qg., Matter of Baby M, 109 N.J. 396 (1988); Di anond v.
Chakrabarty, 447 U.S. 303 (1980).
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The life of the |aw has not been logic: it has been
experience. The felt necessities of thetine, the preval ent
noral and political theories, intuitions of public policy,
avowed or unconsci ous, even t he prejudi ces whi ch judges
sharewith their fell ow nmen, have had a good deal nore to do
t han the syl |l ogi smin determ ning the rul es by which nen
shoul d be governed. The | awenbodi es the story of a nation's
devel opnment through many centuries, and it cannot be dealt
withasif it containedonly the axions and coroll ari es of
a book of mat hematics. O iver Wendel | Hol mes, The Conmon
Law (1881), reprintedin 3The Coll ected Wrks of Justice
Hol mes 115 ( Shel don M Novi ck ed., Chi cago, The University
of Chicago Press 1995).

The i nstant cases present just such achallengetothe ability of the
courts to adjudi cate an extrenely conpl ex case of enornous public
i nterest and concern, in which great wongs are al | eged and danmages--if
warranted--will be difficult to ascertain.

However, we are not w thout gui dance since t he Suprene Court has
provi ded t he anal ytical framework for exam ning the viability of

Plaintiffs' clainsintw sem nal cases: Associated Gen. Contractors

of Cal., Inc. v. California State Council of Carpenters, 459 U.S. 519

(1983) (hereinafter AGC), andHol nes v. Securities Investor Protection

Corp., 503 U.S. 258 (1992). After determ ning that the standing
requi rements for RICOand antitrust clains are sim |l ar, the Suprene
Court concl uded that the standi ng anal ysis drawn fromconmon-| aw
princi pl es of proxi mate cause and renot eness of injury is the nost

appropriate in evaluating such clainms. AGC 459 U. S. at 536-45; %

% The Court i nAGC enphasi zed t hat the "standi ng" requiredin
antitrust cases (and consequently in R COcases), was separate fromthe
(continued...)
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Hol nes, 503 U. S. at 267-70; Steanfitters Local Union, 171 F. 3d at 921.

Consequently, it is clear that the anal ysis of the renoteness i ssue,
which is central to determining the viability of the majority of
Plaintiffs' clains, % shoul d be conduct ed under the rubric of standi ng
doctri ne.

| n measuri ng proxi mate cause by the degree of renoteness of
injury, the Supreme Court pointed out that, "[a]t bottom the notion of
proxi mat e cause refl ects 'i deas of what justice demands, or of what is
adm ni stratively possible and convenient.'" 503 U S. at 268 (quoti ng

W Keeton, D. Dobbs, R Keeton, &D. Onen, Prosser and Keet on on Law of

Torts § 41, at 264 (5" ed. 1984)). In other words, when aclaimistoo
renote, there can be no proxi nmat e cause and, ulti mately, no standi ng.

Proxi mate cause itself is conposed of the two el enents by which we

(. ..continued)

concept of standi ng as a constitutional doctrine. Under traditional
standi ng doctrine, a plaintiff nust show. (1) she has suffered a
concrete, personal, and particularized"injuryinfact”" toalegally
protectedinterest; (2) acausal connection between theinjury andthe
action of the defendant, fairly traceable tothe chall enged action; and
(3) alikelihood, as opposed to nere specul ation, that theinjury will
be redressed by a favorabl e decision. Lujanv. Defenders of Wldlife,
504 U. S. 555, 560-61 (1992). InACC the Court ruledthat in addition
tothis determ nation, "the court nust make a further determ nation
whet her the plaintiff is aproper partytobringaprivate antitrust
action." AGC, 459 U.S. at 535 n. 31.

16 The renot eness i ssue does not apply to Plaintiffs' indemity
claim which is based on contract law, or to Plaintiffs' unjust
enri chment cl aim where t he anal ysi s focuses on a benefit conferred
rat her than a duty owed.
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eval uat e renot eness: public policy ("what justice demands"), and?’
identificationof theplaintiff best suitedto nost efficiently present

t he damage clains ("adm nistrative conveni ence"). 18

7 I n Hol mes, the Suprenme Court stated that proxi mate cause
consi sts of public policyor adm ni strative conveni ence, inplyingthat
one or the other appliedto a particular situation. However, when t hat
statenment isreadincontext wwththe rest of the opinion, as well as
inconjunction WithAGC, it is clear that the Suprene Court neant that
pr oxi mat e cause rests on consi derati ons of both public policy and
adm ni strative conveni ence.

8 1t shoul d be noted that i n exam ni ng the el enments of proximate
cause, there are different roles to be played by the court and t he
factfinder. Both the Restatenment and Prosser and Keet on on Law of
Torts agree that the court nakes t he t hreshol d det er mi nati on of whet her
thereis sufficient evidence regardi ng what actual |y occurred that a
jury coul dreasonably differ as to whet her t he def endant’' s conduct was
a substantial factor incausing plaintiff's harm Restatenent (Second)
of Torts § 434 (1965); W Keeton, D. Dobbs, R Keeton, & D. Owen,
Prosser and Keeton on Law of Torts § 45, at 319-21 (5" ed.
1984) (herei nafter Prosser & Keeton on Torts). Thus, whilethe jury
should ultimately deci de whether proxi mate cause exists, that
responsibilityisgiventoit only after the court concludes that there
i ssufficient evidence fromwhich that jury coul d reasonabl y concl ude
that it exists.

Anot her threshol d determ nati on t hat nust be nmade by the court is
whet her there are policy reasons that, as amatter of law, requirethe
court to enter judgnent in defendant's favor. As the District of
Col unbi a Court of Appeals has noted:

a def endant cannot be held |iabl e unl ess t hat def endant has
in fact caused the plaintiff's harm and then only if
certain"liability-limting considerations whichrelievethe
def endant of liability for the harmhe actual | y caused" are
not applicable. Althoughit is often saidthat proxi mate
causeis anissue for thejury, it can al so be a questi on of
lawfor the court toconsider inthefirst instance, before
the case even goes tothe jury. If thereis insufficient
evi dence for areasonablejury tofindthat the defendant's
conduct caused harmtothe plaintiff, the court nust direct
(conti nued. ..
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A. Proximate Cause: Public Policy

Courts have struggled with the concept of proxi mate cause for
much of this century.' As the Second Circuit has noted, "[a]ny
di scussion of proximte cause should be approached with sone
trepi dati on because, as a scholarly treatise teaches, notopicis
subj ect to nore di sagreenent or such confusion. Proximate causeis an
el usi ve concept, one 'al ways to be determ ned on t he facts of each case
upon m xed consi derations of | ogi c, conmon sense, justice, policy and

precedent.'" Laborers Local 17, 191 F. 3d at 235 (internal citations

and quotations omtted).

The Suprene Court has recogni zed t hat whil e the courts have used
wor ds such as "renote,"” "tenuous,"” "fortuitous," "incidental," or
"consequential" to describethoseinjuriesthat fall outsidetherubric
of proxi mat e cause and t herefore have no renedy at | aw, the use of this
broad spectrum of terns "only enphasi zes that the principle of

proxi mate cause i s hardly arigorous analytic tool."” Blue Shield of

Va. v. McCready, 457 U.S. 465, 478 n.13 (1982). Perhaps the nost

candi d definition of this elusivetermwas given nore than 70 years ago

18(. .. continued)

a verdict for the defendant. Claytor v. Owmens-Corning
Fi bergl as Corp., 662 A 2d 1374, 1382 (D. C. 1995) (i nt ernal
citations and footnotes omtted).

¥ See, e.qg., Wod v. Pennsylvania R R Co., 177 Pa. 306 (1896);
Pal sgraf v. Longlsland R R Go., 248 N. Y. 339 (1928); Mauney v. Gul f
Ref. Co., 193 M ss. 421 (1942); Longbergv. HL. Geen Co., 15 Ws. 2d
505 (1962).
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by Justice Andrews in his oft-quoted dissent inPal sgraf v. Long I sl and

R R Co., 248 N.Y. 339, 352, 354 (1928):

What we do nean by the word ' proximate' is that, because of
conveni ence, of public policy, of arough sense of justice,
thelawarbitrarily declinestotrace a series of events
beyond a certain point. Thisisnot logic. It is practical
politics. . . Thereisintruthlittle to guide us other
t han common sense.

The Suprene Court echoed this sentiment whenit recogni zed t hat
the term"proxi mate cause" is ageneric |abel for "the judicial tools
usedtolimt aperson sresponsibility for the consequences of that

person's own acts." Holnes, 503 U.S. at 268 (quotingProsser & Keet on

on Torts § 41, at 264). Inlight of the confusioninthe existinglaw,
an under st andi ng of proxi mate cause requires a brief look at its
hi stori cal devel opnment. 2°

Judges and schol ars studyi ng t he concept have recogni zed t hat
whi | e an event can be t he cause-in-fact of aninjury (i.e., the "but
for" or scientific cause), such sinplistic causation theory is

insufficient, inandof itself, toassignliability.?' See generally

20 For a nore extended study of the historical devel opnent of
proxi mat e cause, see Prosser & Keeton on Torts 88 41-45, at 263-321.

2l The nost wel | -known exanpl e of this principle comes from
Pal sgraf. I nPal sgraf, a passenger who was i n danger of falling off a
trai n was pushed back onto the trai n frombehi nd by a guard st andi ng on
the platform the guard' s acti on caused t he passenger to | ose hol d of
hi s package, whichfell ontherails. The package happenedto contain
fireworks, and expl oded when it fell. The shock of the expl osion
caused a scale on the other end of the platformto fall, thereby
injuring Ms. Pal sgraf. Thus, "but for" the push that the guard gave

(continued...)
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Prosser & Keeton on Torts 8 41, at 272-80; Cl aytor, 662 A 2d at 1382;

Rest at ement (Second) of Torts 8 431, Comment d (1965). Two recurrent
t heori es have energed i nt he debat es regardi ng howliability shoul d be
i mted once cause-in-fact has been established. Thefirst theoryis
that of "foreseeable risks" (sonetinmes called foreseeable
consequences), which holds an actor liable for all the risks or
consequences t hat were foreseeabl e effects of his conduct. The second
theory i s that of "direct consequences, " which hol ds an actor |iable
only for those risks that are directly traceable to his conduct.

Prosser & Keeton on Torts § 41, at 273.

The f or eseeabl e ri sks/ consequences theory, limtingliabilityto
those injuries that were the foreseeabl e results of a defendant's
conduct, is the nost wi dely accepted.?® This theory has spawned nany
vari ations, which attenpt to nake it nore concrete, to address sone of
its conceptual difficulties, andtonmakeit anore reliable predictor
of liability.?® These variations recogni ze that there nust be sone

poi nt at which the defendant's liability for his conduct islimted,

21(...continued)
t he passenger, Ms. Pal sgraf woul d never have been i njured; yet the
Pal sgraf court found that causation-in-fact was i nsufficient to assign
liability to the train conpany.

22 pProsser & Keeton on Torts 88 42-43, at 272-81.

22 See id § 42, at 274.
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even t hough i n retrospect an actual consequence wi || al ways appear
f oreseeabl e.

Al t hough t he Rest at enent of Torts has adopt ed one versi on of the
f or eseeabl e consequences theory, it al soincorporates, to sonme extent,
the direct consequences theory. Under the Restatenment, the two
el ements necessary to prove | egal cause are (1) that the tortious
conduct was a substantial factor in bringing about the harm and (2)
that there are no applicable rules of law limting liability.
Rest at ement (Second) of Torts 8§ 431 (1965).

The first of these elementsis definedinterns of the directness
of the injury to the conduct: the conmponents of the "substanti al
factor" el ement i nclude t he nunber of other factors and t he extent to

whi ch they contri buted to the harm whet her the injury and conduct are

24 See id. § 43, at 281-93, for further explanation of these
variations, alongw th corresponding citations. See, inparticular,
t he description of foreseeability contained inMwuneyv. Qlf Ref. Co.,
9 So. 2d 780, 781 (M ss. 1942), a variati on of which was | at er adopt ed
by the Supreme Court inM | waukee & St. Paul R R. Co. v. Kellogg, 94
U S. 469, 475 (U. S. 1876):

The areawithinwhichliabilityisinposedisthat whichis
withinthe circle of reasonabl e foreseeability, usingthe
ori gi nal point at which the negligent act was comm tted or
becane operative, and thence | ooking in every direction as
t he sem -di aneters of the circle; and those i njuries which
fromthis point could or should have been reasonably
foreseen, as sonething |ikely to happen, are within the
fieldof liability, while those which, although foreseeabl e,
wer e foreseeabl e only as renpte possibilities, those only
slightly probabl e, are beyond and not withinthecircle--in
all of which time, place and circunstance play their
respective and i nportant parts.
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connect ed by an uni nterrupted and acti ve series of forces; and the

| apse of time betweenthe injury and t he conduct. Restatenent (Second)

of Torts § 433 (1965). As to the second el enent, t he Restatenment does

not include all the possiblerules of lawthat may limt liability, but

does provi de one, whichis avariationof the foreseeabl e ri sks theory.

That rule of lawstates that thereisnoliabilityif "it appearsto

t he court highly extraordinary that [the actor's conduct] shoul d have

br ought about the harm" Restatenent (Second) of Torts 8 435 (1965).
The Rest at enent's expl anati on of the requi renents for proving

proxi mate cause i s particularly significant because this jurisdiction®

has explicitly adoptedthem District of Colunbiav. Frick, 291 A 2d

83, 84 (D.C. 1972). The "plaintiff nust prove that the allegedly
negl i gent conduct ' pl ayed a substanti al part in bringing about the
injury and theinjur[y] was either a direct result or areasonably

probabl e consequence of the conduct.'" District of Colunbiav. Wil ker,

689 A. 2d 40, 46 (D.C. 1997)(internal quotations and citations omtted).
Before the plaintiff can be given an opportunity togotothejury,
however, the court nmust first decide, as a matter of | aw, whet her there

are any "policy considerationsthat [imt theliability of persons who

25 Under Erie R R Co. v. Tonpkins, 304 U. S. 64 (1938), the
substantive |l awof the forumstate (in this case, the District of
Col unbi a) is appliedtoquestions of liability in comon | awcauses of
action. Gay v. Anmerican Express Co., 743 F.2d 10, 16 (D.C. Cir.
1984); Answering Serv., Inc. v. Egan, 728 F. 2d 1500, 1506 (D.C. Cir.
1984).
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have, infact, causedtheinjury 'where the chain of events appears

hi ghly extraordinary inretrospect."'" Ferrell v. Rosenbaum 691 A 2d
641, 650 (D.C. 1997)(internal quotations and citations onmtted).
The Restatenent makes littl e substantive differentiation between
t he appl i cati on of proxi mate cause to negligent andintentional torts.
Wthregardtothe latter, the Restatenent requires consi deration of
the following three additional factors, all of which are really
subsuned under consi derations of public policy: theactor's "intention
tocommt an[injury], the degree of his noral wongin acting, and the
seri ousness of the harmwhich heintended. . ." Restatenent (Second)
of Torts § 435B (1965). None of the Circuit Courts that have rul ed
intheuniontrust fund cases have differenti at ed bet ween negl i gent and
intentional torts in their analysis of proximte cause. See

Steanfitters Local Union, 171 F.3d at 917, 921 (recogni zing t hat

"proximate causeinquiry . . . is conplicated by the all egati ons of
intentional tort,"” but failingto discuss this conplicationinanalysis

of proximate cause); Laborers Local 17, 191 F. 3d at 234-36 (no anal ysi s

of proximate cause requirement for intentional torts); O egon Laborers-

Enpl oyers Health and Wel fare Trust Fund, 185 F. 3d at 963- 66 (sane);

| nt er nati onal Bhd. of Teansters, 1999 W. 1034711, *6 (no anal ysi s of

proxi mat e cause). Because theintentionality of the all eged acti ons

i nforms the public policy el enent of proxi mate cause, this Court will
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al so not differenti ate between negligent andintentional tortsinits
proxi mate cause anal ysi s.

And t hus t he anal ysis cones full circle--fromJustice Hol nes to
Pal sgraf to the Restatenent to the Suprene Court's opinion i nHol nes- -
back to t he concl usi on t hat proxi mat e cause nandat es consi der ati on of
"what justice demands."” Despitethe twi sts and turns that proxi mate
cause t heory has taken over many years of both academ ¢ and j udi ci al
anal ysi s, thereis overwhel m ng agreenent that the anal ysi s requires
i nclusion of public policy issues. W nust now undertake such an
exam nation of "what justice demands” in this case.

Taking all of Plaintiffs' allegations as true regarding
Def endant s’ | ong- st andi ng knowl edge about t he addi cti ve nature of
ni cotine and the harnful effects of snoking, it is clear that they show
a 45-year conspiracy to addi ct snokers (especi ally teenagers) and
t her eby cause t hemgrave nedi cal harm to mani pul ate ni cotine | evel s,
to prevent and suppress research intothe dangers of snoking, andto
m sl ead and deceive the Anerican public about the dangers of snoking.

The foreseeabl e consequences of such conduct are obvious.
MI1llions of people will develop the vast array of pul nonary,
cardi ovascul ar, and nmal i gnant conditions that Plaintiffs have al | eged
intheir conplaint. Those conditions will nmake extraordinary demands
on the healthcare community. The econom c costs of the services

provi ded by the heal t hcare community to Fund participants will be
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rei mbursed by Plaintiff Funds. The financial stability of the Funds
wi | | be endanger ed and underm ned by the outl ay of billions of dollars
t o rei nburse heal thcare provi ders for services to Fund parti ci pants.
Because of these extraordinary outl ays, the financial resources of the
Funds wi | | be diverted to maki ng those rei nbursenents, rather than
nmount i ng anti - snoki ng canpai gns, desi gni ng and operati ng nicotine
addi ction treatment prograns, and devel opi ng ni cotine-free alternatives
to cigarettes. This chain of events denonstrates that it is not
"hi ghly extraordi nary" that Def endants' conduct caused Plaintiffs'
har m

The foreseeabil ity anal ysis can al so be expressed i n much si npl er
and starker terms. Tobacco products contain nicotine, which is
addi ctive. These addictive products will cause devastating health
probl ens to those who use them Patients will receive billions of
dol I ars worth of services fromheal thcare provi ders. Soneone nust pay
for those services. These Plaintiffs, health and wel fare funds, are
l egally obligatedto pay for the nedical services providedtotheir
participants. Paying for those nedical services will jeopardi ze the
financial stability of the Funds, | eaving themunabl e to use their
resources for prevention and treat nent progranms and for devel opi ng

al ternatives to snoking.
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If Plaintiffscanultimately prove their allegations,? canthere
real |y be any doubt that sound public policy demands t hat t hey be gi ven
an opportunity to do so? To close the courthouse door tothem in
I i ght of the magnitude of the harmall eged and t he noral turpitude?’ of
t he conduct alleged, would be a far cry fromthe "rough sense of
justice" that Justice Andrews recogni zed as part of the proxi nate cause
equation so long ago in Pal sgraf.?8

If Plaintiffs can prove all they allegeintheir conplaint, ajury
coul d reasonably find, by a preponderance of the evidence, that
Def endant s' behavi or pl ayed a "substantial part" incausing Plaintiffs'
injuries, and that thoseinjuries were "either adirect result or a
reasonabl y probabl e consequence of [ Def endants'] conduct." Wl ker, 689

A. 2d at 46.

26 Much remai ns to be done before Plaintiffs' charges can be
allowed to undergo ajury's scrutiny. Al discovery nust be conpl et ed,
sunmary judgnment notions nmust belitigated, and pre-trial preparations
nmust be made.

27 See Restatenment (Second) of Torts § 435B (1965).

28 Intheir renowned text ontorts, Prosser and Keeton recogni ze
that thelegal |imtationonthe scopeof liability rests, to a great
ext ent, on considerations of public policy. Legal responsibilityis
"l'imtedtothose causes whi ch are so cl osely connected with the result
and of such significance that the law is justified in inposing
liability." Prosser &Keeton on Torts 8 41, at 264. \While "[s]one
boundary nust be set toliability for the consequences of any act, [it
must be set] upon t he basi s of sone soci al i dea of justice or policy."
| d.
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I n short, astothe public policy prong of the proxi mate cause
anal ysi s, this Court concludes that therearenoliability-limting
consi derations which conpel a ruling that, as a matter of |aw,
Plaintiffs' injuries were not proximtely caused by Defendants'’
conduct. Indeed, public policy considerations mlitate to the
contrary. It woul d be nothing short of unconsci onabl e t o concl ude t hat
f or eseeabl e wongs of such nagni tude and noral cul pability, if proven,
must go unrenedi ed because our | egal systemdeened t hemunwort hy of
recognition. ?°

There is thus no public policy consideration that requires
finding, as a matter of law, that Plaintiffs' injuries were not

proxi mately caused by Defendants' conduct.

29 Judge Jack B. Weinstein, inthe Eastern Di strict of New York,
summari zed his proxi mate cause analysis in far stronger |anguage:

it isdifficult toinmagine aset of circunstances which
would mlitate nore strongly in favor of a finding of
proxi mat e cause and liability than the present one. If the
al l egations are to be believed, the defendantsinthis suit
are responsi bl e for one of the nost col ossal and reproachf ul
frauds inthe history of Anerican society. If provento be
true, the allegations denonstrate that the defendants
intentionally bargai ned away the | i ves and heal t h of tens of
mllions of Anmericans for profit. Wilethelawis forced
t o address al | egati ons of mal f easance on a conti nual basi s,
rarely if ever have Anmerican courts been faced with
al | egations of fraud so nefarious in nature, so wide in
scope, or so broadininpact. The noral blane attachedto
such conduct, and society's policy inpreventing harnms in
the future, coul d scarcely argue nore strongly in favor of
a findi ng of proxi mate cause. Bl ue Cross and Bl ue Shi el d of
N.J., Inc. v. Philip Mrris, Inc., 36 F. Supp. 2d 560, 584
(E.D.N. Y. 1999).
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B. Proximate Cause: Administrative Convenience

As to the second el enent of proxi mate cause, adm ni strative
conveni ence, the Suprene Court i nHol nes devel oped a framework for
anal yzing the proximty of therel ati onshi p betweentheinjury andthe
conduct. This framework requires bal ancing the foll owing three factors
to determ ne whether aplaintiff may proceedwth her claim (1) is
there anoredirectly-injured victi mwho can be counted onto vindicate
the law as a private attorney general; (2) howdifficult isit to
ascertainthe amount of plaintiff's damages, giventhat the |l ess direct
theinjury, thenmoredifficult it isto ascertain those damges; and
(3) is adoption of conplicatedrul es for apportioni ng danmages necessary
toobviatetherisk of nultiplerecoveries? Holnes, 503U S. at 269-
70.

1. Is There a More Directly-Injured Plaintiff?

Def endant s argue that Plaintiffs are not the best parties to bring
t hese cl ai ns because t hey were not directly injured by Def endants’
conduct, and that there are many ot her directly-injuredindividual s who
can be counted onto vindicate the | aw. Defendants further argue that
Plaintiffs' only remedy for their injuriesis subrogation, that the
subrogation renedy i s adequate, and therefore Plaintiffs are precl uded
from seeking recovery on direct clains.

Def endant s’ argunents ar e unpersuasi ve for four reasons. First,

Plaintiffs are the only parties who can bring suit on behalf of the
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trust assets. No ot her person or entity stands inthe legal position
torecover for depletion of trust assets. Thereis sinply no dispute
t hat Fund parti ci pants woul d not beentitledto suetorecover trust
assets.

Second, the Fund participants are not inany positionto vindicate
the RICO and antitrust clainms brought by the Funds, because, as
di scussed below, a plaintiff must prove an injury to business or
property, and cannot recover for personal injuries.® For exanple, even
if aFund participant could all ege an antitrust injury as a consuner in
the rel evant market, it would be practically inpossible for that
participant to all ege aninjury outside of the personal injuriestohis
or her own heal th.

Third, and nost i nportantly, the Suprenme Court hasnever rul ed
that aplaintiff'sinjuriesaretoorenotewthout first identifyinga
plaintiff whowas noredirectly injuredand better able to vindicate

thelawas a private attorney general. See, e.qg., Illlinois Brick Co.

v. Stateof Ill., 431 U S. 720, 735 (1977) (di rect purchasers were nore

directly injured and coul d vindicate antitrust viol ations); AGC, 459

%0 Three of the Circuit Courts which addressed the t hr ee Hol nes
factors substantially agreed that there are no better-situated
plaintiffs to vindicate Plaintiffs' RICO and antitrust clains.
Steanfitters Local Union, 171 F. 3d at 933; Laborers Local 17, 191 F. 3d
at 241; Oregon Laborers-Enpl oyers Health and Wl fare Trust Fund, 185
F.3d at 964. The Seventh Circuit's opinion failed to address the
i ssue. International Bhd. of Teansters, 1999 WL 1034711 (7" Cir.
1999).

33



U. S. at 540-42 (|l andowners and contracting parties were nore directly
injured and coul d vindi cate antitrust violations; "[d]enyingthe Union
arenedy onthe basis of its allegationsinthiscaseisnot likelyto
| eave a significant antitrust violation undetected or unrenedi ed");
Hol mes, 503 U. S. at 273 (broker-deal ers were nore directly injured and
could vindicate RICO violations).

Incontrast, Plaintiffs, as fiduciaries of thetrusts, are able
tobringsuit torecover danages to t he Funds' busi ness and property,
i.e., thetrust assets. Consequently, Plaintiffs are not only the nost
suitabl e, but the only suitable partiesto bringthe RICOand antitrust
clainms, toserve as private attorneys general, andto vindicatethelaw
on behalf of the Funds.

Fourt h, Defendants' contentionthat Plaintiffs' solerenedyis
subrogati on nust al so be rej ected. The doctrine of subrogation al |l ows
an i nsurance conpany to pursue, on behal f of its insured, any cl ai ns
t he i nsured may have agai nst the party that i njured hi mand caused t he
i nsurance conpany to i ncur costs. Plaintiffs, however, cl ai mdirect
injuriestothetrust assets, and do not seek to recover for injuries
totheir participants. Specifically, Plaintiffs claiminjuriesto
their infrastructure and financial health and stability, totheir
ability toinvest i nsnoking cessation/reduction prograns for their
partici pants, and prograns desi gnedto i nprove t he general health and

wel | -being of their participants. Plaintiffscouldnot recover for
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these injuries under subrogation, because they would remain
unconpensat ed for any i njuries other than those personal |y suffered by
their participants.

2. Will There be Difficulty Ascertaining Plaintiffs'
Damages?

Def endants argue that it would be difficult if not i npossibleto
ascertain Plaintiffs' damages based ontheir theory that the Funds
t hemsel ves were harned directly, conpletely apart fromthe harmdone to
their participants. Defendants contendthat Plaintiffs' injuries are
necessarily derivative of theinjuries suffered by their participants,
t hus preventing Plaintiffs fromneatly segregatingtheinjurytothe
Funds fromthe injury to the participants.

Def endant s, however, overl ook several critical considerations.
First, asnotedearlier, inanotionto dismss, the Court nust accept
astruethe allegationsinthe Conplaint. Plaintiffs argue they can
prove, through expert testi nony and statistical nodels, that their
infjuries are direct and separate from the injuries to their
participants. At this early stage, the Court has no basis for
rejecting this allegation and reaching a different concl usion.
Def endants are essentially asking the Court to deci de, wi t hout the
benefit of di scovery, depositions, and testinmony (all of whichthe
Suprene Court was abletorely oninHolnes, 503U S at 263-64, n.5),

that Plaintiffs cannot prove their case. Plaintiffs, onthe other

35



hand, argue that they can. It is not the Court's functionto decide,
inanotionto dismss, as opposed to a notion for summary judgnent at
t he cl ose of di scovery, whether Plaintiffs can devel op the evidence to
support their clains.

Second, aclose look at Plaintiffs' conplaint reveals that, if
Plaintiffs' allegations are true, Defendants' activities didin fact
bringreal injury tothe Funds' trust assets separate and apart from
the harmto their participants: the trust assets were greatly
di m ni shed by nedi cal expendi tures necessitated by Def endants' conduct;
i nthe absence of these expendi tures, the Funds coul d have i nvested in
prograns designed to reduce snoki ng anong their participants, or
prograns desi gned to i nprove t he general heal th and wel | -bei ng of their
partici pants; because of t hese enornous expendi tures, the financi al
stability of the Funds has been threatened. Because Defendants
prevented Plaintiffs fromobtaining accurate informati on on cigarette
products, and prevented the i ntroducti on of safer products intothe
mar ket, Plaintiffs were unable to take direct actionto reduce snoking
anong their participants.

I nsummary, it isfar tooearly at this stage of thelitigation
with no facts and only specul ative argunents to support a different
conclusion, tosay that Plaintiffs could not concl usively prove the
damages t hey have suffered above and beyond t hose recover abl e under

subr ogati on.
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3. Can the Court Appropriately Apportion Damages and Avoid
Multiple Recoveries?

Def endant s argue t hat because Plaintiffs' injuries are necessarily
derivative of those suffered by t he Funds' parti ci pants, the danger of
duplicative recovery is great, and the Court woul d have t o devel op
conpl ex and convol uted fornulas to apportion damages between t he
different parties which mght claimentitlenent to any recovery gai ned:
e.g., the Funds, the Funds' participants, enpl oyers contributingtothe
Funds, and heal th i nsurers wi t h whomt he Funds may have contracted f or

health services. 3!

3t Although the four Grcuit Courts that have rul ed in uniontrust
fund cases all found this factor in Defendants' favor, this Court
bel i eves that the reasoning reliedon by these courtsis flawed. The
Third Circuit notes that Fund partici pants m ght bring cl ai ns under
RI COand antitrust | awns for out-of - pocket expenses i ncurred as aresult
of Defendants' activities, requiring apportionnent of danages.
Steanfitters Local Union, 171 F. 3d at 933. However, the court seens to
have overl ooked t he fact that i ndivi dual snokers cannot sue under t he
RI COand antitrust statutes, because they can only recover for injury
t 0 busi ness or property, not personal injuries. 1d. Furthernore, the
court goesontosaythat thereis no better party that coul d vindicate
t he Funds' RIQOclains. 1d. The Second Circuit admts that thereis
no ri sk of doubl e recovery by t he snokers under the RI COcl ai ns, and
t hat the enpl oyers could not recover for injuries to the Funds.
Laborers Local 17, 191 F. 3d at 240-41. The Ninth Circuit, though
adm tting that snokers cannot recover under RICOand antitrust | aws,
and that thereis sonme protectionfrommnultiplerecovery under state
| aw, bal dly states, without any supporting anal ysis, that these facts
do not cure the problemthat courts woul d have t o adopt conpli cated
rul es for apportioni ng danages. O egon Laborers-Enpl oyers Health and
Vel fare Trust Fund, 185 F. 3d at 965-66. |t seens i nappropriate, at
this early stage, to dism ss a case on speculation that such
conplicated rul es m ght be necessary. The Seventh Circuit's only
menti on of thisHolnmes factor is containedinthe follow ng phrase:
"the risk of doubl e recovery [is] pal pabl e because snokers can file

(continued...)
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Wth thisHolnmes factor as with the | ast, Defendants overl ook
several critical considerations.3 First andforenost, the Funds are
separate entities, distinct fromthe other parties enunerated by
Def endants. The Funds have responsibilities and fiduciary dutiesto
preserve the trust assets, andto ensure that the trust assets are not
wrongful Iy di m ni shed. Any harmdone to the trust assets cannot be
personal | y recovered by any party ot her than t he Funds; the Funds' harm
i s sol e and separate fromthat suffered by the Funds' partici pants, and
enconpasses injuries that the participants coul d not recover for,
i ncluding loss of financial health and stability, andinabilityto
provi de their participants with effective snoki ng-cessati on and ot her
general heal th prograns because of their inability to obtain accurate
i nformati on on snoki ng.

Second, Defendants overl ook the existence of the single

satisfactionrule. See Lanphi er v. Washi ngton Hosp. Cr., 524 A. 2d

729, 734 (D.C. 1987). The single satisfaction rule would all ow
Def endants to get credit for damages paidto these Plaintiffs shoul d

t her e be any subsequent | awsui ts awar di ng danages to Fund parti ci pants,

31(...continued)
their own RICOsuits." International Bhd. of Teamsters, 1999 W
1034711, *6. Asdidthe ThirdGrcuit, the Seventh Circuit appearsto
have overl ooked t he fact that individual snokers cannot, infact, file
their own RICO suits.

32 |t shoul d be noted that the courts are no strangers to conpl ex
formul as and rul es of apportionnent.
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enpl oyers, or healthinsurers, tothe extent those damages over | apped.
Consequent |y, Defendants' fear of multiplerecoveriesis not aneffort
to protect agai nst duplicative recoveries, but aneffort to prevent any
recovery. This is not what the Hol nes Court had in m nd when it
announced the policy considerations behind the rule of renpteness.
Because t he Funds seek to recover only for depl etion of the trust
assets, because they arethe only plaintiffs who canrecover for this
harm and because the singl e satisfactionrule w || protect agai nst any
subsequent duplicative recoveries, Defendants have presented no
argunent s warranti ng di sm ssal of any of Plaintiffs' clai ns because of
an inability to apportion damages or avoid rmultiple recoveries.
Thus upon review of the three Holnes factors bearing on
adm ni strative conveni ence, the Court concl udes t hat Def endants have
failed to present convincing argunents that, as a matter of | aw,
Plaintiffs' injuries are sorenotethat ajury coul d not reasonably
find that Defendants proxi mately caused their injury. Thisis not to
say, after further discovery and full di scl osure of expert testinony,
statistical nodels, mat hematical formul as, etc., that Defendants wi | |
not be abletorenewthese argunents wi th nore success, when t hey have
concrete evidentiary proffersto attack. However, at the stage of a
notiontodismss for failureto state aclaim whereConley instructs
the Court toliberally construe the conplaint and drawall factual

inferences in favor of the Plaintiffs, it cannot be said that they
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necessarily stand intoo renbote a positionto recover fromthe injuries

t hey all ege.

In sum after long and i ntense consi deration of the parties’
briefs and t he many rul i ngs ot her courts have i ssued in simlar cases,
t hi s Court has becone convi nced that the conpl exity of this case does
not, particularly at thisearly point inits devel opnent, requireits
di sm ssal for the renoteness of Plaintiffs' clains andthedifficulties
of ascertaini ng and apportioni ng danages. As has been di scussed, the
pr oxi mat e cause anal ysi s nmandat ed by Hol nes requi res consi derati on of
public policy factors. That bal anci ng of factors, especiallyinlight
of the significance of the public health questions, weighs heavily in
favor of findingthat Plaintiffs' clains are sufficientlyrelatedto
t he conduct al | eged t hat Def endants nust be hel d | egal | y accountabl e i f
those claims are found to have nerit. As to admnistrative
conveni ence, the ot her factor whi chHol nes requires us to consider in
our proxi mate cause analysis, the creativity of counsel and their
experts as wel | as the di scl osures mandat ed by t he di scovery process
wi || reveal whether the difficulties of ascertai ni ng and apporti oni ng
danages can be overcone. Thereis nothinginherent inPlaintiffs'
clainms or the structure of our trial procedureto suggest that this
cannot be acconpli shed.

C. Independent Grounds for Dismissal
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I nadditiontotheir primry argunent regarding the renot eness of
Plaintiffs' injuries, Defendants advance several additional grounds for
dism ssing Plaintiffs' clains.

1. RICO claims

Def endants argue that Plaintiffs have failed to showthe requisite
injury totheir business or property, as required by RI CO because
their injuries are derivative of their participants' personal injuries.
Because RICO prohibits recovery for purely personal injuries,
Def endants contend that Plaintiffs' RICO clains nust fail.

The civil remedy provisionof RICOallows "[a]ny person i njured
i n his business or property by reason of a viol ati on of section 1962 of
this chapter [to] sue therefor in any appropriate United States
district court . . ." 18 U . S.C. §81964(c). The "business or property"
cl ause has beeninterpretedto preclude recovery for personal injuries.

See Morrisonv. Syntex Labs., Inc., 101 F.R D. 743, 744 (D. D. C. 1984);

see also Pilkingtonv. United Airlines, 112 F. 3d 1532, 1536 (11" Qr.

1997); Gscar v. University Students Co-op Ass' n, 965 F. 2d 783, 785 (9"

Cir. 1992)(en banc), cert. denied, 506 U.S. 1020 (1992); Grogan V.

Platt, 835 F.2d 844, 846-47 (11" Gr. 1988), cert. deni ed, 488 U.S. 981

(1988).
Def endants' argunments, al though dressed in thelanguage of the
Rl COst at ut e and supporting casel aw, are real ly not hi ng nore than t he

renot eness argunents nmade i n t he secti on above, and t her ef ore do not
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need to be repeated here. As noted earlier, Plaintiffs clearly state
that theinjuries for whichthey seektorecover aretheinjuriesto
the trust assets. Plaintiffs do not nmerely seek rei nbursenent for the
medi cal costs expended on behal f of their beneficiaries, for this would
clearly fall within the prohibition against such recovery in the
statute and casel aw.

Injury tothe trust assetsis aninjury to "business or property."”
Theinjuriestothetrust assets that Plaintiffs allege include | oss of
financial health and stability, and inability to provide their
participants with effective snoki ng-cessati on and ot her general health
prograns. It remains to be seen whether Plaintiffs can satisfactorily
segregatetheinjuriestothetrust assets fromthe derivativeinjuries
totheir participants, but it istooearlyinthelitigationto make
this determ nation.

2. Antitrust claims

The antitrust statutes under which Plaintiffs bringtheir clains
al so have a "busi ness or property" requirenent. 15U S.C. §15; D.C
Code § 28-4508(a). In addition to the busi ness/property argunment
di scussed above, which wi |l not be repeated, Defendants argue t hat
Plaintiffs' antitrust cl ai ns shoul d be di sm ssed because Plaintiffs
have failed to neet the AGC "antitrust injury" requirenent.

In AGC, the Suprenme Court set forth several factors to be

consi der ed when determ ni ng whet her a plaintiff has stated aclaim
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under the Clayton Act, and thus suffered an "antitrust injury".3
First, Plaintiffs' injury nust be of the type Congress sought to
redress through the antitrust statutes. AGC, 459 U. S. at 538-40. This
factor is sonetinmes referred to as the "consuners or conpetitors”
factor, because Plaintiffs nust be consunmers or conpetitorsinthe
rel evant market inorder to suffer injuries of the type contenpl ated by
the antitrust statutes. 1d. at 539. Second, using the Hol mes
analysis, Plaintiffs' injuries cannot betoo direct or renote. 1d. at
540-45. This issue has already been addressed in the Court's
di scussi on of renoteness, supra at 14-37. Third, Plaintiffs' injuries
cannot be too speculative. 1d. at 542.

Plaintiffs attenpt tobringtheir clains wthinthe "consuners or
conpetitors” framework, the first el enent under AGC, in two ways.
First, they argue t hat both they and Def endants participateinthe
rel evant market, Defendants as sellers and Plaintiffs as prospective

buyers of nicotine products.3* Accordingto Plaintiffs, the nicotine

3 Sincethe District of Colunbiaantitrust statutes strive for
uniformty with the federal statutes, the analysis will be the sane for
Plaintiffs' federal and state antitrust clains. D.C. Code § 28-4515
("It istheintent of the Council of the District of Colunbiathat in
construing this chapter, acourt of conpetent jurisdiction nmay use as
aguideinterpretations given by federal courts to conparabl e antitrust
statutes."). See, e.q., Shepherd Park G tizens Ass'nv. General G nema
Beverages of Wash., D.C., Inc., 584 A 2d 20, 22 (D.C. 1990).

% Plaintiffs al so argue that Plaintiffs and Def endants are both
participants in the healthcare market, in which Defendants al so
restrained trade. Plaintiffs have, however, failedto fully explain

(continued...)
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products mar ket enconpasses all ni coti ne products, including nicotine
repl acenent products. Plaintiffs argue that they woul d have covered,
pai d for, and encouraged t he use of substitute nicotine products for
treat nent, had such products not been fraudul ently kept of f the market.

Plaintiffs' theory isinplausible. At best, Plaintiffs woul d have
an unusual ly difficult task proving that, but for Def endants' conduct,
t hey woul d have been di rect consuners i nthe nicotine products market.
More significantly, theinjuries Plaintiffs allege are not the sort of
anti-conpetitiveinjuries Congress intendedtoredress throughthe
antitrust statutes.

Even assum ng that Plaintiffs woul d have pai d for or encour aged
t he use of nicotinereplacenent products, had t hey been avai l abl e,
Pl ai ntiffs woul d not have been "consuners” inthat market in the usual
sense of that word. The actual consuners or users would still be the
Funds' partici pants, and the Funds' rei nbursenent for such products
woul d make them at nost, indirect purchasers. The right of an
i ndi rect purchaser to sue under the antitrust | aws was addr essed and

rejected inlllinois Brick. Infrastructure damges, theinjuries

Plaintiffs allege, are not the type that would result from
anticonpetitive activity inthe nicotine products market, at | east as

the antitrust statutes contenplate such injuries.

34(...continued)
t he convol uted | ogi ¢ t hat woul d i ncl ude Def endants i nthe heal t hcare
mar ket, and this argument will not be further addressed.
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Second, Plaintiffs try to bring their situation within the
"consuners or conpetitors” framework by argui ng that that requirenent
isnot applicabletoanantitrust claim Plaintiffs' support for this
contention lies in one paragraph fromMQ eady, 457 U S. at 472, where
t he Suprenme Court, relying on aquote froma 1948 case, %° st ated t hat
the antitrust statutes do not confinetheir protectionto consuners,
conpetitors, or sellers.

Plaintiffs' reliance on McCready is m splaced. First, the
plaintiff inMOeady was hersel f a consuner inthe rel evant narket, as
recogni zed by the Court the very next year, when it deci ded AGC AGC
459 U. S. at 529 n. 19. Second, inAGCthe Court rejectedthat reading
of the C ayton Act because it woul d "enconpass every harmt hat can be
attributeddirectly or indirectly tothe consequences of an antitrust
violation.” |ld. at 529, 538-45. Third, aliteral reading of the
phrase i n McG eady upon which Plaintiffs rely does not necessitatethe
conclusion Plaintiffs reach. Wilethe protections of the antitrust
statutes may carry over to groups other than the consuners and
conpetitors inaparticular market, that does not nean t hat anyone
ot her than a consuner or conpetitor inthat market nmay bring suit under

t hose st at ut es.

35 Mandevill e lsland Farns, Inc. v. Ameri can Cystal Sugar Co.,
334 U. S. 219 (1948).
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Finally, Plaintiffs argue that their danages are not so
specul ative as towarrant dismssingtheir antitrust clains. However,
given the fact that they are neither consuners nor conpetitorsinthe
rel evant market, it is difficult to see howPlaintiffs' antitrust
i njuries woul dnot be specul ative. Wiile Plaintiffs m ght be ableto
prove damages for purposes of their other clains, theinjuriesthey
al l ege are too speculative in the antitrust context, given their
failure to explainhowthey were or woul d have been participantsinthe
rel evant market.

Because Plaintiffs have failed to showthat they suffered an
antitrust injury as consuners or conpetitorsinthe rel evant narket,
and because they have failed to specify their antitrust danmages,
Plaintiffs have failed to state a claimunder the antitrust statutes.

3. Fraud Claim

Def endants argue that Plaintiffs' fraud cl ai mshoul d be di sm ssed,
first, because Plaintiffs failedto showhowthey justifiablyreliedon
Def endants' al | eged fraudul ent conceal nents and representati ons, and
second, because Plaintiffs failed to plead this claim wth
particul arity.

As tothe first point, Defendants argue that it isinsufficient
for Plaintiffs merelyto allegereliance, and that they nust all ege

justifiedreliance. Defendants further note that any reliance by

46



Plaintiffs wouldnot bejustified, giventhat cigarette warning | abels
have been on cigarette packages for over thirty years.

Def endants citeto two cases for their assertionthat Plaintiffs
nmust pleadjustifiedreliance. Neither case stands for the proposition

Def endants assert. InHercules &Co., Ltd. v. Shama Rest aurant Corp.,

613 A. 2d 916, 923 (D.C. 1992), the District of Colunbia Court of
Appeal s held that the plaintiff nust additionally plead that his
relianceis justifiedonlyin"cases involvingcomercial contracts
negotiated at arms length. . ." Thisis obviously not the case here,
since we are not dealingw th "comercial contracts negotiated at arnm s

length.” InResolutionTrust Corp. v. District of Colunbia, 78 F. 3d

606, 609 (D.C. Cir. 1996), the District of Colunbia G rcuit Court of
Appeal s held that the plaintiff had not proventhat its reliance was
justified. The caseinvolvedtermnation of alease agreenent, and the
court relied heavily onthe standard of justifiedreliance set forthin
t he Restatenment of Contracts. Nowhere in either case is there any
suggestionthat aplaintiff bringingafraudclaiminanon-contract
case needs to plead that his reliance was justified.

Def endant s al so argue that Plaintiffs have failed to pleadthe
el ements of fraudwith sufficient particularity, as required by Fed. R
Cv. P. 9(b). When alleging that a defendant has nade
m srepresentations, aplaintiff nust pleadwith particularity thetine,

pl ace, and content of the m srepresentations, the parties whorelied on
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t hose m srepresentati ons, howthey were reli ed on, and what i njury

resulted fromthat reliance. Kowal v. MCl Communi cations Corp., 16

F.3d 1271, 1278 (D.C. Cir. 1994). Wile Plaintiffs are correct that
t hey have sufficiently pled the tinme, place, and content of those
m srepresentations, they have not sufficiently pled reliance.
Plaintiffs' pleadingof relianceis, instark contrast tothe details
gi ven about Def endants' m srepresentations, quite general and abstract.
More is needed for their fraud claimto survive. Consequently,
Plaintiffs' fraud claimfailstostateaclaim Plaintiffs shall have
until January 25, 2000, to anend their conplaints to correct this
defi ci ency.
4. Special Duty Claims

Def endants argue that Plaintiffs' claims for negligent and
i ntentional breach of special duty shoul d be di sm ssed for two reasons.
First, Plaintiffs have not al |l eged physi cal harm Second, a speci a
duty cannot arise from general corporate statenents made in
advertisenents to the general public.

The Rest at enment (Second) of Torts 88 323, 324A (1965) (enphasi s
added) sets forth the requirenments for the torts of negligent and
i ntentional breach of a special duty:

8 323. Negligent Performance of Undertaking to Render
Servi ces

One who undert akes, gratuitously or for consideration, to
render services to anot her whi ch he shoul d recogni ze as
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necessary for the protection of the other's person or
things, issubject toliability tothe other for physical
harmresulting fromhis failure to exerci se reasonabl e care
to performhis undertaking, if

(a) hisfailureto exercise such careincreases the risk
of such harm or

(b) the harmis suffered because of the other's reliance

upon the undert aking.

8§ 324A. Liability to Third Person for Negligent
Per formance of Undert aki ng

One who undert akes, gratuitously or for consideration, to
render services to another whi ch he shoul d recogni ze as
necessary for the protection of a third person or his
things, is subject toliability tothe third person for
physical harmresulting fromhis failure to exercise
reasonabl e care to protect his undertaking, if

(a) his failureto exercisereasonabl e careincreasesthe
ri sk of such harm or

(b) he has undertaken to performa duty owed by t he ot her
to the third person, or

(c) the harmis suffered because of reliance of the ot her
or the third person upon the undert aking.

The Rest at enent defi nes "physi cal harnt as "t he physi cal i npairnent of
t he human body, or of | and or chattel s.” Restatenent (Second) of Torts
8 7(3) (1965).

Al t hough the | ocal District of Col unbia courts have not formally
adopt ed t he Rest at enent, these two provi sions have beencited with
approval by both the D.C. Court of Appeals andthe D.C. Circuit Court

of Appeals. Haynesworthv. D.H Stevens Go., 645 A. 2d 1095, 1097 (D. C.

1994); Long v. District of Colunmbia, 820 F.2d 409, 419 (D.C. Cir.

1987). Consequently, since Plaintiffs have not al |l eged any physi cal
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harm as defined by the Restatenment, they cannot recover on their
speci al duty clains. 36

Def endant s al so argue that a speci al duty cannot be prem sed on
general corporate statenents or adverti senents ai ned at t he gener al
public. Inresponse, Plaintiffs point tothe "Frank Statenent," where
Def endant s acknowl edged and accepted their responsibility to safeguard
t he public health.

For a special duty to exist, the acknow edgnent of that duty nust
have been made directly to the beneficiary, not tothe general public
t hrough adverti senents. "Converting a conpany's marketinginto a
speci al undertaking toinformthe public about the known risks of its
product s woul d subj ect every manuf acturer that adverti ses its products
toliability for a'special duty' created by such marketing, and t hat
duty woul d be viol ated by every nmateri al om ssionin such advertising.”

Steanfitters Local Union, 171 F.3d at 936.

% Plaintiffs argue that the special duty torts have been ext ended
t o enconpass econonmi ¢c harm Plaintiffscitetw cases: WC. &A N.
MIller Cos. v. United States, 963 F. Supp. 1231, 1243 (D.D.C
1997) (found that Arny had special duty to warn | andowner, as a
subsequent occupant of property, that Arny buried rmunitions on property
during World War 1), aff'd sub nom Hicks v. United States,
1999 WL 414253 (D.C. Cir. 1999); and Federal Ins. Co. v. Thomas W
Perry, Inc., 634 F. Supp. 349, 353 (D.D. C. 1986) (found speci al duty
wher e def endant agreed to attenpt to restart honeowner's oil-fired hot
wat er furnace i n subfreezi ng January weat her but failed to do so).
Bot h t hese cases, however, invol ved harmto | and, which i s enconpassed
under the Restatenent's definition of "physical harni.
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Because Plaintiffs have failedto al |l ege any physi cal harm and
because a speci al duty cannot be created by corporate adverti senents to
t he general public, Plaintiffs have failed to state a claimfor
negligent or intentional breach of a special duty or undertaking.

5. Indemnity Claim

"Indemmity may arise either in contract or in tort: by an
express or aninpliedcontract toindemify; or by equitabl e concepts
based on the tort theory of i ndemity, for exanpl e, when one party has
been only '"technically' or constructively at fault and the i ndemit ee

has been actively at fault." District of Colunbiav. Mirtaugh, 728

A. 2d 1237, 1245 (D.C. 1999) (quoting General Elec. Co. v. Cuban Am

Ni ckel Co., 396 F.2d 89, 90 (5th Gir. 1968)).

Def endant s argue that thereis norelationship, incontract or
ot herwi se, between t he Def endants and Pl aintiffs that requires themto
indemmify the Plaintiffs. Defendants further argue that they have no
duty to pay the nedi cal expenses of the Funds' participants, and
therefore no duty to indemify can be inplied.

Plaintiffs do not allege that thereis anexplicit or inplied
contractual relationship between the Funds and the Defendants.
Plaintiffs basetheir allegations of entitlenment toindemnification
solelyonthetort theory of indemmity. Plaintiffs argue that because
t hey di scharged a duty owed by Def endants, they have stated a cause of

action for indemification.
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Pl aintiffs, however, make two errors. First, the only duty argued
to be owed by Defendants is the duty to pay for Fund partici pants'
medi cal costs due to smoking. But Plaintiffs are putting the cart
before the horse; without aninitial determ nation by a court that
Def endants are in fact |iable for those expenses, Plaintiffs cannot be
said to have di scharged any duty by paying those expenses.

Second, under the theory of "'equitable' indemity, the obligation
is based on variations in the relative degree of fault of joint
tortfeasors, and t he assunption that when the parties are not i n pari
delicto, the traditional viewthat no wongdoer may recover from
anot her may conpel inequitable and harshresults.” Mirtaugh, 728 A 2d

at 1246 (quotingEast Penn Mg. Co. v. Pineda, 578 A 2d 1113, 1127 n. 20

(D.C. 1990)). This is not the situation here. Plaintiffs do not
allegethey arejoint tortfeasors with Defendants. Plaintiffs' claim
i s sinply an unjust enrichnent cl ai mdressed inindemity clothing, and
t hus nust fail.
6. Unjust Enrichment Claim

To state a cl ai mfor unjust enrichnent, Plaintiffs nust establish
that: (1) they conferred alegally cogni zabl e benefit upon Def endants;
(2) Defendants possessed an appreci ati on or know edge of the benefit;
and (3) Defendants accepted or retai ned the benefit under i nequitable

ci rcumst ances. | nternational Bhd. of Teansters, Chauffeurs,

War ehousenen & Hel pers of Am (Airline D v.) v. Associ ation of Flight
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Attendants, AFL-A Q 864 F.2d 173, 177 (D.C. Cir. 1988); United States

v. Bouchey, 860 F. Supp. 890, 894 (D.D.C. 1994). Defendants argue that
Plaintiffs have failed to show any of these el enents.
Astothefirst elenent, Plaintiffs argue that they have enri ched
Def endant s by payi ng the i ncreased nedical costs attributable to
Def endant s’ fraudul ent conduct. Plaintiffs again put the cart before
t he horse; they fail to expl ai n where Def endants' duty to pay t hese
medi cal costs arose, and fail to showthat this "duty" is legally
cogni zable. Plaintiffs also fail to fully explain exactly how
Def endants "accepted or retained" the benefit under inequitable
circunstances. Since Plaintiffs have failedto establishthefirst and
thirdelenments of their unjust enrichnment claim this clai mtoo nust

fail.

7. Joinder
Under Fed. R. Civ. P. 19(a)(2)(ii),

A person who i s subject to service of process and whose
joinder will not deprive the court of jurisdictionover the
subj ect matter of the action shall be joinedas apartyin
the action if . . . (2) the person clainms an interest
relating to the subject of the action andis so situated
t hat the di sposition of the actioninthe person's absence
may . . . (ii) leave any of the persons already parties
subj ect to a substantial risk of incurring double, multiple,
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or otherw se i nconsistent obligations by reason of the
clainmed interest.

The intent of Rule 19 isto protect four interests: first, the
plaintiff's interest in having a forum second, the defendant's
interest inavoidingnultipleor inconsistent obligations; third, the
"interest of the outsider whomit woul d have been desirable to join";
and fourth, the "interest of the courts and the publicinconplete,
consi stent, and efficient settlenent of controversies." Provident

Tradesnens Bank & Trust Co. v. Patterson, 390 U. S. 102, 109-11 (1968).

Def endant s argue t hat the second, third, and fourth interests all
wei gh heavily in favor of di sm ssingthese cases under Fed. R Gv. P.
12(b) (7). Defendants argue that the follow ng parties are necessary to
this litigation: the Funds' participants, whose expenses are
derivatively sought; any third-party health insurers wi th whomt he
Funds have contracted; and t he enpl oyers who contri buted to t he Funds
on behal f of the participants. Defendants argue that w thout those
parties, thereis great risk of nultiplerecoveries, inconsistent
relief, and overlappingliability, and that theinterests of the court
and the public would be negl ect ed.

The Funds' partici pants are not necessary parties because the only
injuries the Funds allege areto the trust assets, separate fromthe
personal injuries of their participants. The third-party health

i nsurers have no claimfor injuries suffered by the Funds, and any
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injuries they nmay have suffered are separate and di stinct fromthose
suf fered by t he Funds. 3’ Consequently, they are al so not necessary
parties. Finally, the enpl oyers are not necessary parties because t hey
are barred fromclaimng any right or interest in the trust assets.

Furthernore, as noted earlier, the single satisfactionrule would
sufficiently protect Defendants fromthe dangers of duplicative
recovery; tothe extent that any ot her parties nay cl ai mor recover on
injuries duplicative of those clai ned by the Funds, Defendants coul d
seek and receive credit for any anmpunts al ready pai d.

Finally, Defendants argue that the failure to join these
additional parties strips themof the affirmative defenses availableto
t hemunder a typi cal personal injury suit. Because this caseis not
one for recovery of personal injuries, but one for recovery of busi ness
or property damages under RICO, this argunment is unpersuasive.
Consequent |y, because Def endants have fail ed to showwhy any of the
parties they nanme are necessarytothislitigation, their notionsto
dism ss the conplaints under Rule 12(b)(7) are deni ed.

8. Insufficiency of Process

%" Indeed, many third-party heal thinsurers have brought their own
separate | awsuits. See, e.qg., Arkansas Bl ue Cross and Bl ue Shiel d v.
Philip Morris, Inc., 47 F. Supp.2d 936 (N.D. IIl. 1999); Regence
Bl ueshield v. Philip Morris, Inc., 40 F. Supp.2d 1179 (W D. Wash.
1999); Blue Gross and Blue Shieldof N.J., Inc. v. Philip Mrris, Inc.,
36 F. Supp.2d 560 (E.D.N. Y. 1999)
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I n the second of these consolidated cases (Civil Action No. 98-
1569), Plaintiffs failedto serve Defendants with the conpl aint until
approxi mately six nmonths after the conplaint was filed, contrary to
Fed. R Gv. P. 4(m, whichrequires serviceto be conpletedwthin 120
days of the filing of the Conpl aint. Defendants argue that because
Pl ai ntiffs had not sought perm ssion of the Court to depart fromthe
Rul e, and have fail ed to provide reasonabl e justificationfor failing

t o observe the Rul e, this case shoul d be di sm ssed. Chung v. Lee, 852

F. Supp. 43, 46 (D.D. C. 1994) (nmust show good cause for viol ati on of
Rule 4(m in order to avoid dismssal).

Inresponse, Plaintiffs argue that their failureto conply with
t he Rul e was due t o excusabl e negl ect and, because Def endants wer e not
pr ej udi ced and bad faith has not been al | eged, judicial econony woul d
best be served by enlarging the tinme within which they can serve
Def endant s.

Since the Court does not wishto prolongthe resolutionof this
mat t er and wast e resources by requiring Plaintiffstore-filetheir
case and start the entire process anew, the Court reluctantly accepts
Pl aintiffs' excuse of negl ect and grants Plaintiffs, nunc pro tunc,
until January 25, 1999, to serve Defendants. The Court adnoni shes
Plaintiffs' counsel for this oversight, but has determ ned t hat the

interest ina"just, speedy, and i nexpensive determn nation" of this
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actionw || best be served by not burdening the parties and t he Court
with additional and unnecessary paperwork. Fed. R Civ. P. 1.
IV. Conclusion

For the reasons al ready di scussed at substantial |ength, the
Def endants' notions todismss for failureto state a clai m[98-704:
#9; 98- 1569: #5; 98-1716 #10] are denied as to the RICOcl ai ns, granted
astothe fraud clai mthough Plaintiffs will be givenuntil January 25,
2000, to correct the deficiency intheir pleadings, and granted asto
all other clainmns.

Addi tional |y, Defendants have failed to showthat Plaintiffs'
failuretojoinvarious partiesinthislitigationwouldinpedethe
di sposition of theinstant cases, or inpair any party's interests.
Consequently, Defendants notions to disnmiss for failure to join
necessary parties [98-704: #10; 98-1716: #11] are deni ed.

Finally, intheinterests of justice and the expeditious handling
of these cases, Defendants notionto dismss Gvil Action No. 98-1569
for Plaintiffs' failuretoconply with Rule 4(n) [98-1569: #7] shall be
denied, and Plaintiffs will be given, nunc pro tunc, until January 25,
1999, to serve Defendants.

An Order will issue with this Opinion.

Dat e G adys Kessl er
U.S. District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SERVICE EMPLOYEES INT'L

UNION HEALTH AND WELFARE

FUND, et al.,
Plaintiffs,

v.

PHILIP MORRIS INC., et al.,
Defendants.

Civil Action No.

S.E.I.U. LOCAL 74 WELFARE
FUND, et al.,
Plaintiffs,

v.

PHILIP MORRIS INC., et al.,
Defendants.

Civil Action No.

MICHAEL H. HOLLAND, Trustee
of the United Mine Workers
of America Combined Benefit
Fund, et al.,

Plaintiffs,

v.

PHILIP MORRIS INC., et al.,
Defendants.

Civil Action No.

Nl Nl N N P P P O e S e [Nt N N N N o o S S N S S S S S S S S S

This matter! comes before the Court on certain Defendants' sever al
notions to dismss. Upon consi deration of the notions, oppositions,

replies, the applicabl e casel aw, the argunments presented at the oral

! The above-capti oned cases were consolidated for pre-trial

pur poses, w thout objection,

ORDER

by the Court's Order

1

98-704 (GK)

98-1569 (GK)

98-1716 (GK)

of June 10,

1999.



hearing, and the entire record herein, for the reasons di scussed inthe
acconmpanyi ng Menmorandum Opinion, it is hereby

ORDERED, that Defendants' notions todismss for failuretostate
aclaim[98-704: #9; 98-1569: #5; 98-1716: #10] aredenied as to t he
RI CO cl ai ms and granted as to all other clains; it is further

ORDERED, that Plaintiffs shall have until January 25, 2000 by
whi ch to anend their conplaints to correct the deficiency intheir
pl eading of their fraud claim it is further

ORDERED, t hat Defendants' notionstodismss for failuretojoin
necessary parties [98-704: #10; 98-1716: #11] aredenied; it is further

ORDERED, t hat Defendants' Motionto Dismss for I nsufficiency of
Servi ce of Process [ 98-1569: #7] i Ssdenied, andthe Plaintiffsin Qvil
Action No. 98-1569 shall be gi ven, nunc pro tunc, until January 25,
1999, to serve Defendants; it is further

ORDERED, that Defendant B. A T. I ndustries, which wi shes toraise
questi ons of personal jurisdiction, shall have until February 25, 20002

to file a responsive pleading to the Plaintiffs' anended conpl aints.

Dat e G adys Kessl er
U.S. District Judge

2 Because the Court is granting Plaintiffs an opportunity to
further anend their conplaints, B.A T. Industries shall have 30 days
fromthe filing of those anended conplaints to file a responsive
pl eadi ng, rather than 30 days fromthe di sposi tion of these noti ons, as
provided in the Stipulated Oder of July 9, 1999.
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